Respondent's defense  to  the alleged defective braking conditions
consists   essentially of  an attempt  to establish  that  the testing methods
and  procedures  followed by  the inspector were  somehow suspect.     In addition,
respondent   argues  that  the  conditions of  the brakes,   as  found after the
trucks were   taken out of service, were the result of abuse and wear
and   tear which happened while  the  inspector was  testing  the  trucks with
the  drivers.

Respondent's argument  that MSHA has  failed  to  establish  through
any objective   tests   that   the "brakes were worn  to   the point where they
constituted  defects  affecting safety is rejected.     While one may agree
with   the  proposition that   a large haul  truck,   fully loaded and coming  down
a hill,   is  not engineered  to   "stop on a dime11 when the brakes are applied,
in   this   case   the testimony and evidence establishes  that  the drivers
were having  problems holding the  trucks on levels  and hills using all
of   the  braking systems.     Again,   this is not a case where there is  a
difference  of opinion as  to whether the brakes were defective or not.
All  of   the   truck wheels were pulled after  the trucks were  taken out  of
service,   and  the brake defects and repairs which were made are detailed
and  documented  through the  testimony and evidence of record in this  case,
and  leave   little room for argument.

While   it  is  true  that  the "tests" applied by  Inspector Goodspeed,
as   detailed  in his  testimony,   as well as  exhibits G-8,   G-9,   and G-10,
may not  be part of any officially adopted mandatory MSHA regulation,   I
am not  convinced that  the tests were totally irrational or wrong,  and
respondent  has not advanced any testing procedures  of its own to dispute
what   the  inspector did in this case.     What   the  inspector did in this  case
was   to   test   the brakes on a level  area with the engine running and
on  certain  inclines and hills with  the  truck in certain gears.     While
one may question the inspector's  judgment in taking a truck on a hill
for  a   test when he had reason  to believe  that  the brakes were bad,   this
fact   does  not  detract  from the fact  that when  the brakes were applied
to   the   trucks  coming off  the hills,   they  could  not hold  the trucks.

Respondent presented no credible  testimony or testing procedures
of  its  own  to  establish that  the brakes  on  the  cited trucks were in  fact
not  defective and could do  the job.     As  a matter of fact,   respondent's
witness  Rusti,  who was not  at  the  quarry when  the trucks were cited,   and
who  had never  driven or tested them,   agreed  that   Inspector Goodspeedrs
test  of   the brakes on  the  level with  the  engine  idling was a proper and
acceptable   test.     His  dispute was over  the number of rpm's applied  to
the  engine,   and  the resulting  "allowable" or  "excessive" creep which
may  result.     As for the testing on  the hills,   he  candidly admitted  that
he  expected his drivers  to  test  the truck brakes while driving them on
hills   and  inclines,   and he agreed  that  if   the brakes were not holding
that   "this was a test  in  itself".     His  after-the-fact dispute seems  to
lie with whether or not the driver may have had  the truck in the proper
gears while  applying  the brakes.     He also   took issue with the areas

358 travel that day,
